
ORDINANCE No. 5174:  Appeal (AP 3-16), MIP Minor Partition



MIP applied for a minor partition on October 13, 2025 which was deemed 
complete on November 12, 2025.

HISTORY – LAND USE
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HISTORY – LAND USE

1. MIP applied for a minor partition on October 13, 2025 which was deemed 
complete on November 12, 2025.

2. Director’s decision was issued on December 23, 2025, “Approval with 
Conditions”.

3. MIP Appealed the Director’s decision on January 7, 2026, relative to the 
language of Condition of Approval #5.

 -- Had an issue with the requirement to build the full street width of 
Miller Street and putting the responsibility of encumbering the 
neighboring property owner for their proportional share on MIP.

4. Director’s decision is appealed to the Planning Commission who conduct 
a public hearing and render a decision.  



HISTORY – LAND USE

5. Staff met with MIP to discuss their concerns and agreed with their appeal, 
so staff brought recommended amended language to the PC public 
hearing (March 19) to address MIP’s concerns (Revised COA #5 and new 
COA #10).

6. At the public hearing, MIP legal counsel provided testimony that MIP was 
also not happy with other aspects of the COA language – specifically the 
requirements for sidewalks in COA #5 and COA #12.

7. The Planning Commission discussed MIP’s concerns with city staff and 
legal counsel and voted to approve an amended decision for MP 6-25 that 
addressed MIP’s original appeal concerns, but elected not to move 
forward with their request to remove the requirements for sidewalks in 
COA #5 and COA #12, based upon the criteria in the code.  



MIP APPEAL, AP 3-26

8. MIP appealed the Planning Commission’s decision on April 1, 2026.  



STAFF REPORT

Since the City had not received the MIP appeal until 30 minutes prior to 
submitting the staff report, ordinance and decision document for posting the 
statutorily required seven days in advance of the public hearing, the staff 
report is written to share the arguments made by MIP at the PC public 
hearing and the PC deliberations relative to it.    

This is an argument that revolves around sidewalks – when they are required to be built – 
historic practices at the City versus what the McMinnville Municipal code states the City 
should have been doing and now does do, as interpreted by several different legal counsel.  

There is the argument of what some may feel should be the timing and process for 
requiring sidewalks, but city staff is obligated to follow the code requirements and legal 
counsel is obligated to provide their opinion of what they feel the code language requires.  



APPLICATION OF THE CODE TO LAND USE APPLICATIONS

Staff has been advised by three separate attorneys, that the Zoning Ordinance (Volume III of the 
Comprehensive Plan, Title 17 of the MMC) was enacted by the city’s governing body and as such, city 
staff must comply with its provisions and cannot waive any of its provisions unless there is a provision in 
the Zoning Ordinance allowing staff to waive standards.  (Oregon case law provided in the staff report).

MMC 17.04.050 provides in part that “Except to the extent that this code provides decision-making 
authority to others, city planning staff shall administer this code and shall apply the standards and 
criteria in this code to all applications for approval required or authorized by this code.”
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CODE LANGUAGE – Sidewalks required as part of land division
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CHAPTER 17.53.153, IMPROVEMENTS

17.53.153 Improvement Requirements. The following improvements shall be installed at the expense of 
the subdivider:
A. Water supply system.  All lots within a subdivision shall be served by the City water supply system.
B. Electrical system.  All lots within a subdivision shall be served by the City electrical system.
C. Sewer system.  All lots within a subdivision shall be served by the City sewer system.
D. Drainage.  Such grading shall be performed and drainage facilities installed conforming to City specifications as 

are necessary to provide proper drainage within the subdivision and other affected areas in order to assure 
healthful, convenient conditions for the residents of the subdivision and for the general public.  Drainage 
facilities in the subdivision shall be connected to drainage ways or storm sewers outside the subdivision.  Dikes 
and pumping systems shall be installed, if necessary, to protect the subdivision against flooding or other 
inundations.

E. Streets.  The subdivider shall grade and improve streets in the subdivision, and the extension of such streets to 
the paving line of existing streets with which such streets intersect, in conformance with City specifications.  
Street improvements shall include related improvements such as curbs, intersection sidewalk aprons, street 
signs, gutters, shoulders, and median strips to the extent these are required.

F. Pedestrian ways. A paved sidewalk not less than five (5) feet wide shall be installed in the center of pedestrian
ways.

G. Private way/drive.  The subdivider shall grade and improve to conform to City specifications in terms of 
structural standards.

H. Street trees consistent with the requirements of Chapter 17.58 of the McMinnville Zoning Ordinance and an 
approved street tree plan for the subdivision.



CHAPTER 17.53.153, IMPROVEMENTS

17.53.153 Improvement Requirements. The following improvements shall be installed at the expense of 
the subdivider:
A. Water supply system.  All lots within a subdivision shall be served by the City water supply system.
B. Electrical system.  All lots within a subdivision shall be served by the City electrical system.
C. Sewer system.  All lots within a subdivision shall be served by the City sewer system.
D. Drainage.  Such grading shall be performed and drainage facilities installed conforming to City specifications as 

are necessary to provide proper drainage within the subdivision and other affected areas in order to assure 
healthful, convenient conditions for the residents of the subdivision and for the general public.  Drainage 
facilities in the subdivision shall be connected to drainage ways or storm sewers outside the subdivision.  Dikes 
and pumping systems shall be installed, if necessary, to protect the subdivision against flooding or other 
inundations.

E. Streets.  The subdivider shall grade and improve streets in the subdivision, and the extension of such streets to 
the paving line of existing streets with which such streets intersect, in conformance with City specifications.  
Street improvements shall include related improvements such as curbs, intersection sidewalk aprons, street 
signs, gutters, shoulders, and median strips to the extent these are required.

F. Pedestrian ways. A paved sidewalk not less than five (5) feet wide shall be installed in the center of pedestrian
ways.

G. Private way/drive.  The subdivider shall grade and improve to conform to City specifications in terms of 
structural standards.

H. Street trees consistent with the requirements of Chapter 17.58 of the McMinnville Zoning Ordinance and an 
approved street tree plan for the subdivision.

17.06, Definitions, Pedestrian Way – A right-of-way for pedestrian and/or bicyclist traffic. 



CHAPTER 17.53.075

D. Agreement for Improvements.  Before Director or Planning Commission approval is certified on 
the final plat, the subdivider shall either install required improvements and repair existing streets 
and other public facilities damaged in the development of the subdivision or execute and file with 
the City an agreement between himself and the City, specifying the period within which required 
improvements and repairs shall be completed.  The agreement shall provide that if the work is not 
completed within the period specified, the City may complete the work and recover the full cost 
and expense thereof from the subdivider.  The agreement may provide for the construction of the 
improvements in units and for an extension of time under specified conditions.

E. Bond.
 1. The subdivider will be required to file with the agreement for improvement as required in 

Section 17.53.075(D) above, to assure his full and faithful performance thereof, one of the 
following:

a. A surety bond executed by a surety company authorized to transact business in the State of 
Oregon in a form approved by the City Attorney;

b. File with the City a copy of instructions to a qualified escrow agent, providing that said agent 
shall withhold any amounts due or to become due to the subdivider in amount sufficient to 
cover the cost of all public improvements to be completed or installed by the subdivider, in a 
form approved by the City Attorney;

c. Cash;
d. Letter of credit or loan commitment in a form approved by the City Attorney.



CHAPTER 17.53, LAND DIVISION STANDARDS
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CHAPTER 17.53, LAND DIVISION STANDARDS
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The fact of the matter is that the City has been requiring the 
construction of sidewalks before a final plat can be records as a 
condition of approval for Minor Partitions when the construction of 
a street was required for at least the past 15 years, and probably 
longer.  

What the City has not done is actually require that the condition of 
approval be achieved prior to recording of a final plat.  

The code allows developers to defer the public improvements 
required as part of land division with a deferment agreement, 
which is used for most public improvements in the past but 
sidewalks were never included in that deferment agreement.

Planning
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SIDEWALKS – Conditions of Approval

$5,668.00



Why did the City historically ignore the sidewalk requirements 
in the COA language?

Chapter 12.12, Sidewalk Installation:



Legal Opinion:  You can’t ignore one section of the code based on the 
future opportunity with another section of the code.

MMC 17.04.040 provides that “Most Restrictive Requirements Apply. Where the conditions and 
requirements imposed by any provision of this title are less restrictive, vary from or conflict with 
other provisions of this title or of any other ordinance, resolution or regulation, the provisions 
which are most restrictive or the highest standard shall govern. When requirements of this title 
vary from or conflict with other provisions of the McMinnville Municipal Code, the more specific 
provision shall prevail over a more general provision.”



ADA LIABILITY

Sidewalks are considered paths of accessibility.  If the City has a code requirement for sidewalks 
that they do not follow they could be found liable for accessibility non-compliance.

Deferring sidewalks that are required in a land-division application with a deferment agreement 
allows cities to build the sidewalks if the property owner or developer refuses to do so when 
called upon to do so.  



CITY’S CURRENT PRACTICE

1) Require sidewalks as one of the public improvements of a land-division approval when none 
exist.

2) If the developer chooses to defer the sidewalks they can do so with a deferment agreement 
and bond:

• Surety Bond
• Line of Credit
• Cash
• Escrow Agent



STAFF CONVERSATIONS WITH MIP

1) When MIP first brought this up, staff shared the most recent legal opinion that the City had 
on the subject (AGH, BK), but let MIP know that staff would seek a second legal opinion from 
current land-use legal counsel.  

2) That opinion came back the same as the previous two opinions, and staff share it with MIP.

3) Staff also visited with MIP about the option of a line of credit with a bank that staff has used 
before and shared we were willing to do the same for this project.

4) Staff shared with MIP that the City had received a grant to update the development code to 
become compliant with recent housing legislation and that this issue would be one of the 
areas of the code that would be reviewed in that process.  The project is due to start Q3 
2026.  



DEVELOPMENT CODE UPDATE

In 2025, HB 2658 was passed, which prohibits municipalities with populations over 15,000 from 
requiring frontage improvements (curbs, sidewalks, gutters) as permit conditions for building 
renovations that don’t increase square footage, cost under $150,000 and don’t change occupancy 
classification.  

12.12.030 will need to be amended for compliance with this new legislation.

This is the opportunity for the City to review its policies relative to sidewalks and when they are 
required:

• Require sidewalks as part of land division for residential development, but not industrial 
development as industrial land use division could have a longer holding period than 
residential and the surrounding neighborhood is not as reliant on the connectivity for 
accessibility.

• Require sidewalks only with building permits (will need an ADA review).

• Require sidewalks with all types of land division applications (similar to current practice).



ORDINANCE NO. 5174

Has the decision document of the Planning  Commission

City Council Options - 

• CONDUCT THE PUBLIC HEARING, DELIBERATE AND AFFIRM THE PLANNING COMMISSION 
DECISION BY APPROVING ORDINANCE NO. 5174 adopting the Decision, Findings of Fact, and 
Conclusionary Findings per the decision document provided.  

• CONDUCT THE PUBLIC HEARING, DELIBERATE AND AMEND THE PLANNING COMMISSION DECISION 
BY APPROVING ORDINANCE NO. 5174 adopting the Decision, Findings of Fact, and Conclusionary 
Findings per the decision document provided with amendments.  

• CONDUCT THE PUBLIC HEARING, DELIBERATE AND APPROVE THE APPELLANT’S REQUEST BY 
APPROVING ORDINANCE NO. 5174 and provide findings for the approval.
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Decision must be made by April 11, which is the deadline for a City decision.



QUESTIONS?
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