ORDINANCE NO. 5080

An Ordinance amending McMinnville Municipal Code Chapter 5.10 provisions related to
the Local Transient Lodging Tax

RECITALS:

On June 11, 2013, the McMinnville City Council passed Ordinance No. 4970,
implementing a Local Transient Lodging Tax. Ordinance 4970, as amended, is codified in the

McMinnville Municipal Code (MMC) at Chapter 5.10.

Some online travel companies and hosting platforms have argued that they are not
responsible for the collection of local transient lodging taxes. To address these arguments, the
Oregon Legislature passed HB 4120, effective July 1, 2018, which clarified that online travel
companies and hosting platforms are considered “transient lodging intermediaries” under ORS
320.200 and are therefore required to collect and remit the tax.

Despite the change in state law, some online travel companies and hosting platform
continue to fail or refuse to collect local transient lodging taxes. The proposed changes are
intended to ensure that all transient lodging intermediaries, including online travel companies
and hosting platforms, collect and remit the required local transient lodging taxes.

Additional changes are intended to improve the process for achieving compliance with
the code requirements from transient lodging tax collectors, and to incorporate other best
practices related to tax administration and collection.

Now, therefore, THE COMMON COUNCIL FOR THE CITY OF McMINNVILLE
ORDAINS AS FOLLOWS:

1. The language set forth in the attached Exhibit 1, is incorporated into this Ordinance
by this reference.

2. The amendments to MMC Chapter 5.10 will take effect September 12, 2019.

Passed by the Council August 13, 2019, by the following votes:

Aves: _Quunin, Genon  Menke | \?e,(/-\,\’ka.‘ SYassens

Nays:

Approved: August 13, 2019.

Effective Date: September 12, 2019

(o
(sl

MAYOR

Attest: Appro to form:
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5.10.010 Definitions.

For the purposes of this chapter, the following definitions shall apply unless the context clearly indicates
or requires a different meaning:

A. “City” means the city of McMinnville, Oregon.

B. “City council” means the city council of the city of McMinnville, Oregon.

C. “Finance department” means the finance department of the city.

D. “Finance director” means the director of the finance department or their designee.

E. “Lodging” means “transient Iodgmg as defined by ORS 320.300, except that ”Iodgmg” shall not
include dwelling units 2 : : described
in ORS 320.308.

F. “Occupancy” means the right to the use or possession of any space in transient lodging for dwelling,
or-the-right-to-use-erpossessionfor-lodging or sleeping purposes for less than 30 days,efany-space,of
sortshnerestnadedaing,

G. “Occupant” means any personindividuala-persen who exercises occupancy or is entitled to
occupancy in transient lodging for a period of 30 consecutive days or less, counting portions of calendar
days as full days.uses-erpossesses—orwho-has
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B—ta-a-toduins
H. “Rent” means the consideration paid or payable by an occupant eharged whetherornotreceived
by-the-transientlodging tax-collector-for the occupancy of space in a-transient lodging-whetherornot

valued in money, goods, labor, credits, property, or other consideration. If a separate fee is charged for
services, goods or commodities and the fee is optional, that fee is not included in rentwitheutany
deduetion._Rent includes the portion of any total retail price paid as part of a travel package by an
occupant for occupancy of transient lodging, as may be determined by reasonable and verified
standards from books and records kept in the ordinary course of a tax collector’s business.

I. “Tax” or “taxesTLT” means i

transient Iodgmg tax.

J. “Transient lodging intermediary” or “lodging intermediary” means a person other than a transient
lodging provider whe-that facilitates the retail sale of transient lodging and:
1. «Charges for occupancy of the transient lodging;
2. - Collects the consideration charged for occupancy of the transient lodging; or
3. Receives a fee or commission and requires the transient lodging provider to use a specified
third-party entity to collect the consideration charged for occupancy of the transient lodging.

K. ”Transnent lodging prowder or prowder" meansthe—pe#sen—wh%s—tkw—p#epneter—eﬁ«ﬂedgmg—m

ageﬂt—sha#be—eeﬂsﬂewd—t&be—eemphaneeby—bema person that furnlshes transient Iodglng

L. “Transient lodging tax collector” or “tax collector” means a transient lodging provider or a transient
lodging intermediary.

M. “Person” means any individual, firm, partnership, joint venture, limited liability company,
corporation, limited liability partnership, association, host, social club, fraternal organization, fraternity,
sorority, public or private dormitory, joint stock company, estate, trust, business trust, receiver, trustee,
syndicate, or any other group or combination acting as a unit.

“Short-Term Rental” means a house, duplex, multi-plex, apartment, condominium, houseboat, trailer
or other residential dwelling unit where a person rents a guest bedroom or the entire residential
dwelling unit for transient lodging occupancy. Generally, a short-term rental is zoned residential or has
a building occupancy that only allows for residential use.

“Short-Term Rental Housing Platform” means a business or other person that facilitates the retail
sale of transient lodging by connecting occupants with transient lodging providers, either online or in
any other manner. Short-term rental hosting platforms are transient lodging intermediaries.

P. “Tax Administrator” means the finance director or their designee.

5.10.020 Tax imposed.

A. Fertheprivilege-ofccupaney-iranytodging-eEach occupant shal-must pay a t8%TLT in the amount
of 38-ten percent (10%) of the rent-charged-by-the transientlodging tax-collector. The tax-constitutesa
debtowed-by-the-occupant must pay the TLT with the rent to the to-the-city-which-is-extinguished-only

by-payment-to-the-transient lodging tax tax-ceHlectorat-the-timetherentispaidcollector. TLT amounts
must be rounded down to the nearest cent. The transienttodging-tax collector shatb-must enterthetax

onthetax-collector’s-maintain records when-theof all rent iscoHectedcharged and TLT payments
received. If the rent is paid in installments, a proportionate share of the taxTLT shal-must be paid by the
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occupant to the tax collector with each installment unless the occupant pays the entire amount with the

first payment.
B. Bills, receipts or invoices provided to occupants must list the TLT separately and must accurately
state the amount of tax. All amounts listed as TLT on invoices, bills or receipts must be reported as TLT

and, after collection, must be turned over to the city, less a five -percent (5%) collection reimbursement
charge.

5.10.030 Collection of Tax by Transient Lodging Tax Collector.

A, Exceptwhen-oceupanisorlodaingsara axempt-under-this-chapter-etvery transient lodging tax
collector renting-occupancy-in-alodging-in-the-city-shallmust collect ataxthe TLT freom-the-eceupantat

the time rent is paid, unless an exemption applies. If payment is by credit card, for purposes of this
section, payment is made at the time credit card information is provided to the transient lodging tax
collector, not when the transient lodging tax collector ultimately receives credit for the transaction.
While holding the payment in trust for the city{re-caps}, a tax collector may comingle tax proceeds with
the tax collector’s funds, but the tax collector is not the owner of tax proceeds, except that, when a
return is filed, the tax collector becomes the owner of the collection reimbursement charge authorized
to be retained. Transient lodging tax collectors may choose to file returns and remit payments based on
amounts accrued but not yet collected. The tax collector is liable for any TLT that should have been
collected from the occupant, except in cases of nonpayment of rent by the occupant. The tax collected
or accrued by the tax collector constitutes a debt owing by the tax collector to the city.

eenaste%w&h%hsehap%epasﬁeeessaﬁe—ad%—meenfepeememwpon request ofthe CItV, transnent

lodging tax collectors must provide the following information for each transient lodging facility within
the city for which the tax collector acts as a transient lodging provider or transient lodging intermediary:
1. The physical addresses of the transient lodging facility
2. The name and mailing address, of the general manager, agent, owner, host or other
responsible person for the location.

5.10.040 FoxcolectorsdutiesShort-Term Rental Hosting Platform
Fees.

er—that—wheﬂﬂadded—aw—part—wu—be—reﬂmded—A hostmg platform for short-terms rentals may collect a

fee for booking services in connection with short-terms rentals only when those short-term rentals are
lawfully registered as operators with the city and possess a certificate of authority at the time the short-

term rental is occupied.
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5 1O 050 E*empeeﬂeLlablhty for Tax.

Tran5|ent Iodgmg provnders who receive any portlon of the rent for transient lodging and transient

lodging intermediaries that provide booking service are both transient lodging tax collectors and are
jointly and severally liable for the remittance of the tax to the city.

5.10.060 Registry.
A. Every person engaging or about to engage in business as a transient lodging provider e+transient

leégmg-mtenned—rary—m—th&-&t—y—sha#must prov1de a completed reglstratlon form to the tax

admmlstrator eg

reg+ster—W|th|n fteen (15) calendar days after commencmg buanesser—engagmgm—eeﬂeeﬂen—ef—the—ta*

The registration form shall require the transient lodging provider to provide the name of the business,
any separate business addresses, and other information at the tax administrator may require to
implement this Chapter. Transient lodging providers who own or operate transient lodging facilities in

the cntv(—ne—c—aps) must prov1de the address of the Iodgmg facrllty Ihewaﬂege—ef—pegmraﬂen—aﬁeethe

the—tax—The reglstratlon form must shau-be srgned by the transient lodging prowder—er—ledgmg
AR Y,

B. The finance-departmenttax administrator shall, within tea-fifteen (15) business days after
reglstratlon issue without charge a certlflcate of authorrty to coIIect the TLTeaeh—prewdeHeee#eet—the

The transient lodging prowder s obligation to collect the TLT is |mposed once rent for transient Iodglng is
paid, even if the registration form has not been filed or if the certificate has not been issued. If the rent
transaction is facilitated online, the certificate of authority must be able to be viewed by the occupant
by clicking on a link to the certificate of authority at a reasonable place during the payment transaction.
C. Certificates shall be non-assignable and non-transferable and shal-must be surrendered mmediately
to-the-finance-departmentto the tax administrator when the business is sold or transferred or when a
transient lodging facility ceases to operate -upen-thecessation-of-business-at the location ramed;-or
upen-the-business-sale-ortransferspecified on the registration form. Each certificate issued to a
transient lodging provider for a specific lodging facility must be shallstate-the-place-of-business-to-which
ot—t&appheable—anéshaﬂ—beprommently dlsplayed at the Iodgrng facHuty and include::

The name of the transient lodging provider;;

The address of the transient lodging facility;;

1

2.

3. The date upen-which-the certificate was issued;; and,

4 The certlflcate number as a55|gned by the tax administrator. Ih+5—statemeet—'ﬁh+&lram+em
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5.10.07/0 Returns.
A. Tax collectors must submit a completed tax return form to the tax administrator Fhe-tax-imposed-by

the finance departmentona-guarterhr-basis-on or before the last day of the month following the end
of the-each calendar quarter, reporting the amount of tax due during the quarter and accompanied by
remittance of all tax collected, less a five percent (5%) collection reimbursement chargeer-fthelast-day
B. The transient lodging tax collector is entitled to the collection reimbursement charge. If a transient
lodging facility has multiple owners, they are not entitled to retain additional collection reimbursement
charges.

C. Remittances are delinquent if not made by the last day of the month in which they are due.

D. Returns must show the gross rents collected, taxable rents, the total amount of TLT collected and the
amount of the collection reimbursement charge retained by the transient lodging tax collector. Returns
must also show the exempt and excluded rents and the basis for exemptions and exclusions. Fax

A | onindetailof . ias.
E€. The tax collector erhistherdesighneeshallmust deliversubmit the guarterhy-tax paymentand

returns and remittances to the finance department at its office either by personal delivery or by United
States Mail. If the return and taxes-remittance are mailed, the postmark shat-will be considered the date

of delivery-ferdetermining-delingueney.
FB. Atany-time-beforethe-due-datethefinancedirecterThe tax administrator may, for good cause,
extend the due-datetime period for making any return and/ferpaymenteftaxor remittance of the tax by
for up to 30 days. -afterthe-datethe tax-would-have become-due-butferthe-extension: No further
Further extensions must-may be granted, except by approval of be-appreved-by-the city manager. A tax
collector who is granted an extension shallmust pay afeeinterest at the rate of three percent (3%) per
month on the amount of the remittance due without proration for a fraction of a month._If a return is
not filed, and the remittance and interest due is not paid by the end of the extension period, then the
interest shall become a part of the tax for computation of late payment fees and interest.
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5.10.080 PRepsalties-Late payment fees and interest.

A. Alate payment feepenalty will be imposed on a tax collector who mails or hand delivers the tax
return and-theor taxpaymentremittance after the due date. The late payment feepenatty is-will be
calculated at five percent of the unpaid tax. If the tax collector files and/eror pays more than 30 days
after the due date, an additional 20 percent late payment feepenatty will be added to the unpaid tax. |f
the finance director determines that the nonpayment of any remittance due under this chapter is due to
fraud or intent to evade the provisions of this chapter, a late payment fee of 25 percent of the amount
of the tax shall be added, in addition to the other fees described in this subsection.

B. In addition to any late payment fee, interest shall be added to the overall amount due at the rate

interestat-therate-of one percent per month or fraction of a month, witheut proratienferportonsofa

month-willbeimposed-enany-unpaid-taxfrom the due date until the date payment in full is received by
the finance-departmenttax administrator. The firanree-tax administrator directermay waive interest

imposed if the tax administrator finance-director-determines that the amount of interest imposed is de

minimis -and that the administrative cost of collecting the interest exceeds the amount of interest
imposed.

the-tax-shallbeadded-inaddition-to-the-penaltiesabove-C. The late payment fee and any interest that
accrues, becomes a part of the financial obligation required to be paid and remitted to the tax
administrator.

D. Taxes, interest and fees paid to the tax administrator under this section shall be distributed to the
city’s transient lodging tax fund.

5.10.090 Deficiencies.

A. The tax administrator may review tax returns and adjust the amount due based on the information
in the return, on information obtained during a review or audit of records, or on the bases of other
evidence. In the event of a deficiency, the tax collector shall provide notice of the deficiency to the
transient lodging tax collector, who must remit deficiencies within ten (10) business days of the

defluency notice. Notice may be by personal dellvery or certified mail. Lﬁ%he#maﬂee—dweet&c

mﬁe&m&ﬂen—wﬁmt—heiwmeedweeter—s—pesse%%—One or more deﬂuency determlnatlons may be

made on the amounts due for one or more periods.

In making-a-deficieney-determinationreviewing and adjusting tax returns, the firance-directortax
admlnlstrator rmay-shall offset anv amount recelved in excess of the remittances due everpayments—f

agalnst any shortages in remlttances
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F—Except asprovided-in-thischapterin the case of fraud, intent to evade the TLT, or other willful failure
or refusal to collect and remit the tax, notice ofevery deficiency determinations shall be sade-issued

and—ne&ee—ma#ed—wnhm three years of the period for which the defluency determlnatlon was made.

GD. Ifany transient lodging tax collector fails to collect, report or remit the tax as requnred submits a
fraudulent return or otherwise violates or attempts to violate this chapter, the tax administrator shall
estimate the tax due, and calculate the amount owing from the tax collector for tax remittance, interest
and penalties and provide notice to the tax collector of the assessment. The determination and notice
shall be made and mailed within three years of discovery by the tax administrator of the violation. The
determination is due and payable upon receipt of notice and will become final ten (10) business days
after the date notice was dellvered if no petltlon for redetermlnatlon is filed. Jf—the—fmaﬂee—emeete;

5.10.100 Redetermination.

A. Any person affected by a deficiency determination may file #-a petition for redetermination_ with the

tax administrator within ten (10) business days of service of notice of the tax deficiency. A
determination becomes final if a petition for redetermination is not timely filed.
B. If a petition for redetermination is filed within the allowable period, the tax administrator -e++refund

is-filed-within-therequisite-time-periodthefinancedirectorshall reconsider the determination; and—
the-person-has-sorequested-in-hisfherpetition;-shall grant the-persen-an oral hearing if requested. The
petitioner shall be allowed at least and-shat-give-himtherten (10) days netice-of the-timeand-place-ofto
prepare for the hearing. The tax administratorfiranece-directar may continue the hearing from time to
time as necessary.

BC. After considering the petition and all available information, the tax administrator shall issue a
determination decision and mail the decision to the petitioner. During the redetermination process, the
tax administrator Ihe—ﬂnanee—d%ee@er—may decrease or increase the amount dueef—the—de!ee;mnaﬂen-as

S ; : : o aring, as appropriate.
GD The deC|5|on ofthe ﬁnaneedweete# ax admlmstrator on-upen-a-petition-for redetermination o
refund-becomes final and payment is due ten (10) business days after the decision is mailed, unless that
petitioner files an appeal to the city manager as provided in this chapter. service-ef-the-noticeof

Beceel TR
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A. The uty(-ne—eaa»s-) may bring Iegal action to coIIect any amounts owed to the catv under this chapter
within three (3) years after remittance is due to the city or within three (3) years after any
determination becomes final. The city is entitled to collect reasonable costs and attorneys’ fees in any
legal action brought to collect on an amount owed to the city under this chapter.

B. The city may record a lien in the city’s lien docket against any real property owned by a transient
lodging provider who receives any portion of the rent from a transient lodging facility located within the
city as to any delinquent remittances by the transient lodging provider.

5.10.120 Refunds.

A. |[f the tax collector remits more tax, penalty or interest than is due, the tax collector may file a claim
in writing stating the facts relating to the claim, within three (3) years from the date of remittance. If
the claim is approved by the tax administrator, the excess amount shall be either refunded or credited

on any amount due from the tax collector. Wheﬁeve;—the—m%e&nt—ef—any—taaHmpesed*mdeHJM-eha-p@F

asﬂgnees— AII refunds shaII be charged to the transient Iodgmg tax fund.

B. A tax collector may file a claim for refund by filing a claim in writing within three (3) years of
payment providing the facts relating to the claim for refund. If the tax administrator determines that
the tax was collected and remitted to the city and the occupant was not required to pay the tax or

overpald the crtv shall issue a refund to the occupant Wheneve;—the%ax—;eq&med—by—@s—ehapte#has
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C. If an occupant has paid tax to a transient lodging tax collector but stays a total of 30 or more
consecutive days in the same transient lodging facility, the tax collector must refund to the occupant any
tax collected for any portion of the continuous stay. The tax collector must account for the collection
and refund to the tax administrator. If the tax collector has remitted the tax prior to the refund or credit
to the occupant, the tax collector shall be entitled to a corresponding refund or offset if the claim for
refund is filed within three (3) years from the date of collection.

D. The person claiming the refund has the burden of proving the facts that establish the basis for the

refund.

5.10.130 Expenditure of funds.
All money collected pursuant to this chapter shall be the General Funds of the city and may be used in
any lawful manner, with a minimum of 70 percent of the net proceeds dedicated for tourism promotion

or tourism related facilities as preseribed-by-statelawdefined in ORS 320.300.

5.10.150 Administration.
A. Every tax collector shat-must keep records of each transactlon mvolvmg rent and/or the collectlon
of the TLT. All ren

wevmn&ef—thw—ehap&er—'&hese—records sha#-must be retained for a minimum of three years and six

months-afterthey-are-created.
B. The finance-directortax administrator or agent may examine, during normal business hours, the

bookspapersand-accountingall records relating-te-rentals-of any-a tax collector relating to the receipt

of rent and TLT and remittance of tax and may obtain copies of the records to audit returns. Hablefor

d+4=eeter—The tax administrator shaIl have the power to enforce thls chapter conduct audits, and to
adopt rules, regulations and forms consistent with this chapter. Rules and regulations of general
application shall be mailed to all registered transient lodging providers. The tax administrator may also
issue written interpretations on request of a transient lodging tax collector. As to the transient lodging
tax collector to whom the interpretation is issued, the city will act consistently with the interpretation
until it is withdrawn, and the city shall provide thirty (30) days’ written notice prior to the withdrawal of
an interpretation.

D. Except as otherwise required by law, the city shall maintain the confidentiality of information

provrded bv transient Iodgmg tax collectors q—shatkbe—waawfu#er—any—e#@er—emfﬂeyee—er—agem-ef

drselesed—te#»e—e%mder—-tkm%em&e%emme;—Nothmg in thls section shaII be construed to
prevent or prohibit:
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1. The disclosure to, or the examination of, financial records by City officers, employees, or
agents for the purpose of administering or enforcing the terms of this chapter, or collecting
taxes imposed under the terms of this chapter;

2. The disclosure to the tax collector or his/her authorized representative of financial
information, including amounts of transient lodging taxes, penalties, or interest, after filing of a
written request by the tax collector or his/her authorized representative and approval of the
request by the finance director;

3. The disclosure of the names and addresses of any person to whom this chapter applies;

4. The disclosure of general statistics in a form which would prevent the identification of
financial information regarding any particular tax collector’s return or application;-e+

5. The disclosure of financial information to the city aAttorney or other legal representative of
the city to the extent the finance-directortax administrator deems disclosure or access necessary
for the performance of the duties of advising or representing the finance directortax
administrator, the finance department, or the city; or-

6. Disclosures required by ORS Chapters 192, 297, or 320.

5.10.160 Notice.

In case of service by mail of any notice required by this chapter, the service is complete three days after
deposit with the United States Post Office.

5.10.170 Appeals.
A. Any person aggrieved by any final decisien-determination of the tax administratorfirance-director

may appeal to the C|ty manager M&e%—he#de&gnee}—b%kﬂgaﬂeaee{#appeahmth%ﬂnaﬂee

50 510 for the

’ . . .
Rar—40 an-Ro o a a-B aVall o a

een%m&&mehea;mg—#em—ﬂme—te—tmwe-as—neeessa#ym the manner prowded by MMC 2.,

protest of code violations.

B. The written protest must, at a minimum, contain the following information:
1. The person’s name, mailing address, telephone number and email address.
2. The physical address of each transient lodging facility that is the subject of the appeal.
3. A copy of the decision document(s) that form that basis for the appeal.
4. A written statement, together with all supporting evidence, that supports the person’s
arguments on appeal.
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5.10.190 Penalty.

A. Atransient lodging provider or tax collector found to have violated the provisions of this Chapter may

be assessed a civil penalty, pursuant to MMC Chapter 2.50.
B. The amount of the civil penalty assessed for each day of continuing violation will not exceed the

amount established for a 4 code violation.
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