RESOLUTION NO. 2022-60

A Resolution authorizing the City Manager to sign a Professional Services
Agreement with Clair Company, Inc. to provide both building inspection and plan
review services as needed.

RECITALS:

Whereas, the City of McMinnville provides a full-service building program
for developers and builders within the city limits except for electrical plan review
and inspection services that are offered through Yamhill County; and

Whereas, due to staff capacity, there are times when the City of
McMinnville needs to contract with a third-party vendor for building plan review
and inspection services; and

Whereas, Clair Company, Inc., is an approved vendor with the Oregon
Building Codes Division; and

Whereas, Clair Company, Inc., has been providing those services for the
City of McMinnville for the past three years and this contract will mean that their
total aggregated contractual amount is $149,500 necessitating City Council
approval; and

Whereas, the City of McMinnville intends to initiate a new building
inspection and plan review solicitation and procurement process in 2023

NOW, THEREFORE, BE IT RESOLVED BY THE COMMON COUNCIL OF THE
CITY OF McMINNVILLE, OREGON, as follows:

1. That the City Manager is authorized to sign the attached contract with
Clair Company, Inc., in an amount not to exceed $50,000; and

2. That this resolution shall take effect immediately upon passage and shall
continue in full force and effect until modified, revoked, or replaced.

Adopted by the Common Council of the City of McMinnville at a regular meeting
held the 27th day of September 2022 by the following votes:

Ayes: Geary, Garvin, Menke, Peralta, Chenoweth, Payne

Nays:

Resolution No. 2022-60
Effective Date: September 27, 2022
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Approved this 27th day of September 2022.

i

MAYOR

Approved agjto Attest:
CitWAtothey T City Recorder

EXHIBITS:
A. Professional Services Agreement with Clair Company, Inc.
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CITY OF McMINNVILLE, OREGON

PERSONAL SERVICES CONTRACT
With

CLAIR
For

BUILDING DIVISION SUPPORT SERVICES

This Contract is between the CITY OF McMINNVILLE, a municipal corporation of the State of
Oregon (City) and CLAIR. (Contractor). The City’s Project Manager for this Contract is Stuart Ramsing,
Building Official for the City of McMinnville.

The parties mutually covenant and agree as follows:

1. Effective Date and Duration. This contract is effective on the date at which every party has
signed the contract and will expire, unless otherwise terminated or extended, on June 30, 2024.
2. Statement of Work. The work to be performed under this contract consists of the services

described in Exhibit A, attached hereto and by this reference incorporated herein. The statement of
work, including the delivery schedule for the work, is contained in Exhibit A. The Statement of Work
reflects both the work anticipated and the fees the Contractor will charge for each component of that
work. The work provided will be guided by the Statement of the Work, but the Contractor will, with the
approval and direction of the City, perform services in such a way as to ensure constant progress is
being made to achieve the City’s end goals in the most efficient manner possible.

3. Consideration.

a. City agrees to pay Contractor for actual hours worked, and allowable expenses incurred
for accomplishing the work required by this contract, with a total sum not to exceed $50,000.

b. Contractor will furnish with each invoice for services an itemized statement showing

both the work performed and the number of hours devoted to the project by the Contractor and its
agents. City will pay the Contractor for services within 30 days of receiving an itemized bill that has
been approved by the Project Manager.

C. City certifies that sufficient funds are available and authorized for expenditure to
finance the cost of this contract.

4. Additional Services. Additional services, not covered in Exhibit A, will be provided if mutually
agreed upon by the parties and authorized or confirmed in writing by the City, and will be paid for by the
City as provided in this Contract in addition to the compensation authorized in subsection 3a. If
authorized by the City, the additional services will be performed under a series of Task Orders defining
the services to be performed, time of performance, and cost for each phase of services.

[CONTINUED ON NEXT PAGE]



CONTRACTOR DATA, CERTIFICATION, AND SIGNATURE

Name (please print):

Address:

Social Security #:

Federal Tax ID #:

State Tax ID #:

Citizenship: Nonresident alien Yes No

Business Designation (check one): Individual ___ Sole Proprietorship ___ Partnership
Corporation ____ Government/Nonprofit

The above information must be provided prior to contract approval. Payment information will be

reported to the Internal Revenue Service (IRS) under the name and taxpayer I.D. number provided
above. (See IRS 1099 for additional instructions regarding taxpayer ID numbers.) Information not

matching IRS records could subject you to 31 percent backup withholding.

I, the undersigned, understand that the Standard Terms and Conditions for Personal Services Contracts
and Exhibits A, B, C, and D are an integral part of this contract and agree to perform the work described
in Exhibit A in accordance with the terms and conditions of this contract; certify under penalty of perjury
that I/my business am not/is not in violation of any Oregon tax laws; and certify | am an independent
contractor as defined in ORS 670.600.

Signed by Contractor:

Signature/Title Date

NOTICE TO CONTRACTOR: This contract does not bind the City of McMinnville unless and until it has
been fully executed by the appropriate parties.

CITY OF McMINNVILLE SIGNATURE

Approved:

City Manager or Designee Date

Reviewed:

City Attorney or Designee Date




CITY OF McMINNVILLE
STANDARD TERMS AND CONDITIONS FOR PERSONAL SERVICES CONTRACTS

1. Contractor is Independent Contractor.

a. Contractor will perform the work required by this contract as an independent
contractor. Although the City reserves the right (i) to determine (and modify) the delivery schedule for
the work to be performed and (ii) to evaluate the quality of the completed performance, the City cannot
and will not control the means or manner of the Contractor’s performance. The Contractor is
responsible for determining the appropriate means and manner of performing the work.

b. The Contractor represents and warrants that Contractor (i) is not currently an employee
of the federal government or the State of Oregon, and (ii) meets the specific independent contractor
standards of ORS 670.600, as certified on the Independent Contractor Certification Statement attached
as Exhibit D.

C. Contractor will be responsible for any federal or state taxes applicable to any
compensation or payment paid to Contractor under this contract.
d. If Contractor is a contributing member of the Public Employees’ Retirement System, City

will withhold Contractor’s contribution to the retirement system from Contractor’s compensation or
payments under this contract and make a corresponding City contribution. Contractor is not eligible for
any federal Social Security, unemployment insurance, or workers’ compensation benefits from
compensation or payments to Contractor under this contract, except as a self-employed individual.

2. Subcontracts and Assignment. Contractor will not subcontract any of the work required by this
contract, or assign or transfer any of its interest in this contract, without the prior written consent of the
City. Contractor agrees that if subcontractors are employed in the performance of this contract, the
Contractor and its subcontractors are subject to the requirements and sanctions of ORS Chapter 656,
Workers’ Compensation.

3. No Third Party Beneficiaries. City and Contractor are the only parties to this contract and are
the only parties entitled to enforce its terms. Nothing in this contract gives or provides any benefit or
right, whether directly, indirectly, or otherwise, to third persons unless such third persons are
individually identified by name herein and expressly described as intended beneficiaries of the terms of
this contract.

4. Successors in Interest. The provisions of this contract will be binding upon and will inure to the
benefit of the parties, and their respective successors and approved assigns, if any.

5. Early Termination

a. The City and the Contractor, by mutual written agreement, may terminate this Contract
at any time.

b. The City, on 30 days written notice to the Contractor, may terminate this Contract for
any reason deemed appropriate in its sole discretion.

C. Either the City or the Contractor may terminate this Contract in the event of a breach of

the Contract by the other party. Prior to termination, however, the party seeking the termination will
give to the other party written notice of the breach and of the party’s intent to terminate. If the Party
has not entirely cured the breach within 15 days of the notice, then the party giving the notice may
terminate the Contract at any time thereafter by giving a written notice of termination.



6. Payment on Early Termination

a. If this contract is terminated under 5(a) or 5(b), the City will pay the Contractor for work
performed in accordance with the Contract prior to the termination date. Payment may be pro-rated as
necessary.

b. If this contract is terminated under 5(c) by the Contractor due to a breach by the City,
then the City will pay the Contractor as provided in subsection (a) of this section.

C. If this contract is terminated under 5(c) by the City due to a breach by the Contractor,

then the City will pay the Contractor as provided in subsection (a) of this section, subject to set off of
excess costs, as provided for in section 7, Remedies.

7. Remedies

a. In the event of termination under 5(c) by the City due to a breach by the Contractor, the
City may complete the work either itself, by agreement with another contractor, or by a combination
thereof. In the event the cost of completing the work exceeds the remaining unpaid balance of the total
compensation provided under this contract, the Contractor will pay to the City the amount of the
reasonable excess.

b. The remedies provided to the City under section 5 and section 7 for a breach by the
Contractor are not exclusive. The City will also be entitled to any other equitable and legal remedies
that are available.

C. In the event of breach of this Contract by the City, the Contractor’s remedy will be
limited to termination of the Contract and receipt of payment as provided in section 5(c) and 6(b).

8. Access to Records. Contractor will maintain, and the City and its authorized representatives will
have access to, all books, documents, papers and records of Contractor which relate to this contract for
the purpose of making audit, examination, excerpts, and transcripts for a period of three years after
final payment. Copies of applicable records will be made available upon request. Payment for the cost
of copies is reimbursable by the City.

9. Ownership of Work. All work products of the Contractor, including background data,
documentation, and staff work that is preliminary to final reports, and which result from this contract,
are the property of the City. Contractor will retain no ownership interests or rights in the work product.
Use of any work product of the Contractor for any purpose other than the use intended by this contract
is at the risk of the City.

10. Compliance with Applicable Law. Contractor will comply with all federal, state, and local laws
and ordinances applicable to the work under this contract, including, without limitation, the provisions
of ORS 279B.220, 279B.230, and 279B.235, as set forth on Exhibit B. Without limiting the foregoing,
Contractor expressly agrees to comply with: (1) Title VI of the Civil Rights Act of 1964; (ii) Section V of the
Rehabilitation Act of 1973; (iii) the Americans with Disabilities Act of 1990 (Pub L No. 101-336), ORS
659A.142, and all regulations and administrative rules established pursuant to those laws; and (iv) all
other applicable requirements of federal and state civil rights and rehabilitation statues, rules, and
regulations.

11. Indemnity and Hold Harmless

a. Except for the professional negligent acts covered by paragraph 11.b., Contractor will
defend, save, hold harmless, and indemnify the City, its officers, agents, and employees from all claims,
suits, or actions of whatsoever nature resulting from or arising out of the activities of Contractor or its
officers, employees, subcontractors, or agents under this contract.



b. Contractor will defend, save, hold harmless, and indemnify the City, its officers, agents,
and employees from all claims, suits, or actions arising out of the professional negligent acts, errors, or
omissions of Contractor or its officers, employees, subcontractors, or agents under this contract.

12. Insurance. Contractor will provide insurance in accordance with Exhibit C.

13. Waiver. The failure of the City to enforce any provision of this contract will not constitute a
waiver by the City of that or any other provision.

14. Errors. The Contractor will perform such additional work as may be necessary to correct errors
in the work required under this contract without undue delays and without additional cost.

15. Governing Law. The provisions of this contract will be construed in accordance with the laws of
the State of Oregon and ordinances of the City of McMinnville, Oregon. Any action or suits involving any
guestion arising under this contract must be brought in the appropriate court in Yamhill County, Oregon.
Provided, however, if the claim must be brought in a federal forum, then it will be brought and
conducted in the United States District Court for the District of Oregon.

16. Severability. If any term or provision of this contract is declared by a court of competent
jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions will
not be affected, and the rights and obligations of the parties will be construed and enforced as if the
contract did not contain the particular term or provision held invalid.

17. Merger Clause. THIS CONTRACT AND ATTACHED EXHIBITS CONSTITUTE THE ENTIRE
AGREEMENT BETWEEN THE PARTIES. NO WAIVER, CONSENT, MODIFICATION, OR CHANGE OF TERMS
OF THIS CONTRACT WILL BIND EITHER PARTY UNLESS IN WRITING, SIGNED BY BOTH PARTIES. ANY
WAIVER, CONSENT, MODIFICATION, OR CHANGE, IF MADE, WILL BE EFFECTIVE ONLY IN THE SPECIFIC
INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO UNDERSTANDINGS, AGREEMENTS,
OR REPRESENTATIONS, ORAL OR WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS CONTRACT. BY ITS
SIGNATURE, CONTRACTOR ACKNOWLEDGES IT HAS READ AND UNDERSTANDS THIS CONTRACT AND
AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.



EXHIBIT A
STATEMENT OF THE WORK

Inspections
We propose to provide inspection services on a time and materials basis, portal to portal from our Corvallis
office. There may be times when inspection staff can be dispatched from a location closer to McMinnville.

Plan Review

Plan review services can be provided under a variety of cost models. Following the cost model that works
best for most of our jurisdictional clients, we propose to offer plan review services for 75% of the plan
review fees collected by the City for scopes of work assigned to Clair. The City would retain the remaining
25% of the plan review fees, and 100% of the permit fees. Clair charges for time and materials associated
with plan reviews beyond first back check, review of construction document revisions, deferred submittals,
and partial reviews. Typically, these fees will be billed to the City as a pass through cost to the applicant to
be paid at time of document pickup, and payable to the City for payment to Clair,

Services included in “in-scope plan review services” are as follows.

= Plan review services provided by certified plans examiners through first back check

= Administrative services for document control, ete. related to services listed above

» Accounting services including invoicing and cost tracking, and individual permit budget
management

® Project management including overview of staff assignments, scheduling, and budget management

» Direct communication with project owner, permit applicant, design professional, contractor, other
stakeholder agencies and City personnel

= Pickup and Delivery of plans back to the City is included in the rates billed by Clair

Additional Scopes
While we understand that the current need is for as needed inspection and/or plan review support services,
Clair has the experience and ability to support the City with additional services if needed, and upon request.

= Commercial and residential plan review, all disciplines
= Specialized code analysis and review

= Project administration

= Building Official support services

Classification Base Rate
Residential Plans Examuner / Technical Support $ 75.00/ hr.
Commercial Plans Examuner / Techmcal Support $ 85.00/hr.
Licensed Engineer / Structural Plans Examiner $100.00 / hr.
Project Manager / Program Admumstrator Support $100.00 / hr.
Inspector (all resaidential, commercial buildng'mech) $ 77.00/ hr.
Commercial Inspector (Electrnical Plumbing) $ 90.00/hr.
Project Administration / Document Control $ 50.00 /hr.
Overtime, if applicable 1.5 x Base Ra
Direct overhead for Supplies and Services Cost

Mileage $0.68/ mule



EXHIBIT B
COMPLIANCE WITH APPLICABLE LAW

279B.220 Conditions concerning payment,
contributions, liens, withholding. Every public
contract shall contain a condition that the
contractor shall:

(1) Make payment promptly, as due, to all
persons supplying to the contractor labor or
material for the performance of the work provided
for in the contract.

(2) Pay all contributions or amounts due the
Industrial Accident Fund from the contractor or
subcontractor incurred in the performance of the
contract.

(3) Not permit any lien or claim to be filed or
prosecuted against the state or a county, school
district, municipality, municipal corporation or
subdivision thereof, on account of any labor or
material furnished.

(4) Pay to the Department of Revenue all sums
withheld from employees under ORS 316.167. [2003
c.794 §76a]

279B.230 Condition concerning payment for

medical care and providing workers’ compensation.

(1) Every public contract shall contain a condition
that the contractor shall promptly, as due, make
payment to any person, copartnership, association
or corporation furnishing medical, surgical and
hospital care services or other needed care and
attention, incident to sickness or injury, to the
employees of the contractor, of all sums that the
contractor agrees to pay for the services and all
moneys and sums that the contractor collected or
deducted from the wages of employees under any
law, contract or agreement for the purpose of
providing or paying for the services.

(2) Every public contract shall contain a clause or
condition that all subject employers working under
the contract are either employers that will comply
with ORS 656.017 or employers that are exempt
under ORS 656.126. [2003 ¢.794 §76c]

279B.235 Condition concerning hours of labor;
compliance with pay equity provisions; employee
discussions of rate of pay or benefits. (1) Except as
provided in subsections (3) to (6) of this section,
every public contract subject to this chapter must
provide that:

(a) A contractor may not employ an employee for
more than 10 hours in any one day, or 40 hours in
any one week, except in cases of necessity,
emergency or when the public policy absolutely
requires otherwise, and in such cases, except in
cases of contracts for personal services designated
under ORS 279A.055, the contractor shall pay the
employee at least time and a half pay for:

(A)(i) All overtime in excess of eight hours in any
one day or 40 hours in any one week if the work
week is five consecutive days, Monday through
Friday; or

(ii) All overtime in excess of 10 hours in any one
day or 40 hours in any one week if the work week is
four consecutive days, Monday through Friday; and

(B) All work the employee performs on Saturday
and on any legal holiday specified in ORS 279B.020.

(b) The contractor shall comply with the
prohibition set forth in ORS 652.220, that
compliance is a material element of the contract and
that a failure to comply is a breach that entitles the
contracting agency to terminate the contract for
cause.

(c) The contractor may not prohibit any of the
contractor’s employees from discussing the
employee’s rate of wage, salary, benefits or other
compensation with another employee or another
person and may not retaliate against an employee
who discusses the employee’s rate of wage, salary,
benefits or other compensation with another
employee or another person.

(2) A contractor shall give notice in writing to
employees who work on a public contract, either at
the time of hire or before work begins on the
contract, or by posting a notice in a location
frequented by employees, of the number of hours
per day and days per week that the contractor may
require the employees to work.

(3) A public contract for personal services, as
described in ORS 279A.055, must provide that the
contractor shall pay the contractor’'s employees who
work under the public contract at least time and a
half for all overtime the employees work in excess of
40 hours in any one week, except for employees
under a personal services public contract who are
excluded under ORS 653.010 to 653.261 or under 29
U.S.C. 201 to 209 from receiving overtime.



(4) A public contract for services at a county fair,
or for another event that a county fair board
authorizes, must provide that the contractor shall
pay employees who work under the public contract
at least time and a half for work in excess of 10
hours in any one day or 40 hours in any one week. A
contractor shall notify employees who work under
the public contract, either at the time of hire or
before work begins on the public contract, or by
posting a notice in a location frequented by
employees, of the number of hours per day and days
per week that the contractor may require the
employees to work.

(5)(a) Except as provided in subsection (4) of this
section, a public contract for services must provide
that the contractor shall pay employees at least time
and a half pay for work the employees perform
under the public contract on the legal holidays
specified in a collective bargaining agreement or in
ORS 279B.020 (1)(b)(B) to (G) and for all time the
employee works in excess of 10 hours in any one

day or in excess of 40 hours in any one week,
whichever is greater.

(b) A contractor shall notify in writing employees
who work on a public contract for services, either at
the time of hire or before work begins on the public
contract, or by posting a notice in a location
frequented by employees, of the number of hours
per day and days per week that the contractor may
require the employees to work.

(6) This section does not apply to public
contracts:

(a) With financial institutions as defined in ORS
706.008.

(b) Made pursuant to the authority of the State
Forester or the State Board of Forestry under ORS
477.406 for labor performed in the prevention or
suppression of fire.

(c) For goods or personal property. [2003 c.794
§77; 2005 c.103 §8f; 2015 c.454 §4]



EXHIBIT C
INSURANCE
(The Project Manager must answer and initial 2, 3, and 4 below).

During the term of this contract, Contractor will maintain in force at its own expense, each insurance
noted below:

Workers Compensation insurance in compliance with ORS 656.017, which requires subject
employers to provide Oregon workers’ compensation coverage for all their subject workers.
(Required of contractors with one or more employees, unless exempt under ORS 656.027).

[ Required by City [] 1am exempt. Signed

Professional Liability insurance with a combined single limit of not less than

[] $1,200,000, Jl} $2,000,000, or [] $3,000,000 each claim, incident, or occurrence.

This is to cover damages caused by error, omission, or negligent acts related to the professional
services to be provided under this contract. The coverage must remain in effect for at least
[]one year || two years after the contract is completed.

B Required by City [] Not required by City By:

General Liability insurance, on an occurrence basis, with a combined single limit of not less than
I $1,200,000, [ ]$2,000,000, or [ _] $3,000,000 each occurrence for Bodily Injury and
Property Damage. It must include contractual liability coverage. This coverage will be primary
and non-contributory with any other insurance and self-insurance.

[ Required by City [] Not required by City By:

Automobile Liability insurance with a combined single limit, or the equivalent of not less than
[l 51,000,000, [ ]$2,000,000, or[_]$3,000,000 each accident for Bodily Injury and Property
Damage, including coverage for owned, hired or non-owned vehicles.

B Required by City [] Not required by City By:

Notice of cancellation or change. There will be no cancellation, material change, reduction of
limits, or intent not to renew the insurance coverage(s) without prior written notice from the
Contractor or its insurer(s) to the City.

Certificates of insurance. As evidence of the insurance coverages required by this contract, the
Contractor will furnish acceptable insurance certificates to the City at the time the Contractor
returns the signed contracts. For general liability insurance and automobile liability insurance,
the certificate will provide that the City, and its agents, officers, and employees, are additional
insureds, but only with respect to Contractor’s services to be provided under this contract. The
certificate will include the cancellation clause, and will include the deductible or retention level.
Insuring companies or entities are subject to City acceptance. If requested, complete copies of
insurance policies will be provided to the City. The Contractor will be financially responsible for
all pertinent deductibles, self-insured retentions, and self-insurance.



EXHIBIT D
CERTIFICATION STATEMENT FOR INDEPENDENT CONTRACTOR
(Contractor complete A or B below, Project Manager complete C below.)

A. CONTRACTOR IS A CORPORATION

CORPORATION CERTIFICATION: | am authorized to act on behalf of the entity named below, and certify
under penalty of perjury that it is a corporation.

Entity Signature Date

B. CONTRACTOR IS INDEPENDENT.

Contractor certifies he/she meets the following standards:

1. The individual or business entity providing services is free from direction and control over the means
and manner of providing the services, subject only to the right of the person for whom the services
are provided to specify the desired results,

2. The individual or business entity is licensed under ORS chapters 671 or 701 if the individual or
business entity provides services for which a license is required by ORS chapters 671 or 701,

3. The individual or business entity is responsible for obtaining other licenses or certificates necessary to
provide the services,

4. The individual or business entity is customarily engaged in an independently established business, as
any three of the following requirements are met (please check three or more of the following):
______A.The person maintains a business location i) that is separate from the business or work
location of the person for whom the services are provided or ii) that is in a portion of the
person’s residence and that portion is used primarily for the business.

B. The person bears the risk of loss related to the business or the provision of services as shown
by factors such as i) the person enters into fixed-price contracts, ii) the person is required to
correct defective work, iii) the person warrants the services provided, or iv) the person
negotiates indemnification agreements or purchases liability insurance, performance bonds,
or errors and omissions insurance.

C. The person provides contracted services for two or more different persons within a 12
month period or the person routinely engages in business advertising, solicitation, or other
marketing efforts reasonably calculated to obtain new contracts to provide similar services.

D. The person makes a significant investment in the business, through means such as i)
purchasing tools or equipment necessary to provide the services, ii) paying for the premises
or facilities where the services are provided, or iii) paying for licenses, certificates, or
specialized training required to provide the services.

E. The person has the authority to hire other persons to provide or to assist in providing the
services and has the authority to fire those persons.

Contractor Signature Date

(Project Manager complete C below.)
C. CITY APPROVAL

ORS 670.600 Independent contractor standards. As used in various provisions of ORS chapters 316,
656, 657, 671, and 701, an individual or business entity that performs services for remuneration will be
considered to perform the services as an “independent contractor” if the standards of this section are
met. The contractor meets the following standards:

1. The Contractor is free from direction and control over the means and manner of providing the
services, subject only to the right of the City to specify the desired results,

2. The Contractor is responsible for obtaining licenses under ORS chapters 671 and 701 when these
licenses are required to provide the services,




3. The Contractor is responsible for obtaining other licenses or certificates necessary to provide the
services,

4. The Contractor has the authority to hire and fire employees to provide or assist in providing the
services, and

5. The person is customarily engaged in an independently established business as indicated in B. 4
above.

Project Manager Signature Date




